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The Energy Act, Cap 314 Laws of Kenya (Act)

is the primary legislation that provides the

legal framework for the energy, electricity

and petroleum sectors in Kenya. The Act also
establishes the Energy and Petroleum Regulatory
Authority (EPRA), which regulates renewable
energy, electricity and petroleum undertakings
in Kenya. In addition to the Act, merger

control is also provided for in the recently
enacted Energy (Electric Power Undertaking
Licensing) Regulations, 2024 (2024 Licensing
Regulations) that repeal the (Electricity
Licensing) Regulations, 2012 (2012 Licensing
Regulations) which were promulgated under the
Energy Act, 2006.

What constitutes a change of control requiring the
approval of EPRA?

Section 124 of the Act provides that a licensee should

not transfer or divest any rights, powers or obligations
conferred or imposed upon them by the licence without
EPRA’s written consent. Transfer of licence is defined in
the Act to include the “acquisition of a controlling interest
directly or indirectly in the licensee”. Controlling interest
on the other hand is defined as the “possession, directly
or indirectly, of the power to direct or cause the direction
of the management of that person, whether through the
ownership of shares, voting, securities, partnerships or
other ownership interests, agreements or otherwise”.
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The Act and the 2012 Licensing Regulations did not,
however, specify the manner in which a person could
direct or cause the direction of the management of
another person through ownership of shares, voting

or other ownership arrangement. This created a lack

of certainty on what constituted a change in control
requiring approval by EPRA where a minority stake was
being acquired. As a result, the approach was to require
all transactions involving an acquisition of any shares in a
licensee, including an acquisition of minority shareholding
to be subjected to an approval process (and not only
notification). Importantly, this resulted in significant delays
in the conclusion of transactions and, consequently,
financial constraints for licensees seeking to raise funding.

Now, the 2024 Licensing Regulations provide in

Regulation 12 that any person who wishes to transfer a
licence or change the controlling interest in an undertaking
must apply for approval in the form prescribed in the

Sixth Schedule. The definition of a transfer of licence is
that contained in section 124 of the Act (outlined above).

A change in controlling interest, on the other hand, is
defined to include any acquisition by a third party of more
than 50% of the licensee’s share capital.

Presumably therefore, the acquisition of a minority
stake (being one that is less than 50%) will not require
notification or approval by EPRA. We note that the form
of licence contained in the Fourth Schedule of the 2024
Licensing Regulations is similar to what was provided for
in the 2012 Licensing Regulations with regard to the test
to be applied to determine control. Control is defined in
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the form of licence as the acquisition of the majority of

the issued share capital or the exercise of a majority of the
voting rights in the licensee, and prior notification to EPRA
is required. The license provision therefore contradicts
Regulation 12, which requires approval from EPRA in the
case of an acquisition of more than 50% of a licensee’s
share capital. Hopefully this will be revised or streamlined
to avoid any confusion to applicants since EPRA has

the authority in section 122 of the Act to determine the
conditions attached to a licence. It would be prudent to
assess the implications of any proposed transaction against
the conditions attached to the licence in addition to the Act
and the 2024 Licensing Regulations.

Notwithstanding the above, the revised test to be applied
to establish controlling interest will provide greater clarity
and certainty on the nature of transactions that require
approval by EPRA and those that only require notification.
The acquisition of a majority of a licensee’s share capital
(50+1%) is what will be subject to approval by EPRA under
Regulation 12 of the 2024 Licensing Regulations, while an
acquisition of minority shareholding in a licensee will not
require notification or approval.

There is also now a prescribed form for an application for
the transfer of a licence or a change of control as well as a
schedule of the documents that should accompany each
of the applications. Notably, the form refers to a change of
control while the Act and the 2024 Licensing Regulations
still refer to controlling interest and there is need for
alignment of these terms to avoid any confusion.
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Conclusion

The 2024 Licensing Regulations introduce significant
changes to the regulatory framework governing mergers
and acquisitions in the energy sector. The key takeaway

is that any acquisition of a majority stake (50+1%)

requires EPRA approval, while the acquisition of minority
shareholding will presumably not require notification or
approval (although it will be important to confirm whether
there are any notification requirements in the licence,

as we have noted that there are some contradictions).
Importantly, the 2024 Licensing Regulations also explicitly
require that an applicant obtains Competition Authority
approval first.

Additionally, the introduction of a prescribed application
form and supporting documentation requirements
streamlines the approval process. However, inconsistencies
in terminology between the Act and the 2024 Licensing
Regulations may necessitate amendments to ensure clarity.

The introduction of the 2024 Licensing Regulations was

a necessary step in modernising Kenya's energy sector,

as the Act had long been operating under the outdated
2012 Licensing Regulations, which were issued under the
previous legal framework. Overall, the 2024 Regulations
have to a great extent provided guidance that will be crucial
in navigating mergers and acquisitions in the energy sector.

Sammy Ndolo, Damaris Muia, and Nicole Gacheche
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