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Can SARS 
limit access to 
a taxpayer’s 
premises when 
carrying out an 
inspection?

Judgment was handed down in the case of 
Alliance Fuel (Pty) Ltd and Inspacial Properties 
(Pty) Ltd v Commissioner for the South African 
Revenue Service in the High Court on 
15 October 2024.  

Background

The applicants operated fuel facilities in Gauteng and 
Limpopo. The South African Revenue Service (SARS) 
suspected the applicants of engaging in illegal fuel 
blending activities involving the mixing of kerosene with 
diesel, and the sale thereof to the public. In principle, 
this practice is considered illegal because kerosene 
effectively attracts less tax than diesel, and by blending it 
with diesel and selling the mixture as “diesel”, businesses 
profit while not properly accounting for the taxes. 

SARS obtained search warrants to search the premises 
under section 88 of the Customs and Excise Act 91 
of 1964 (Customs and Excise Act). These warrants 
allowed SARS officials to inspect the sites, seize records 
and equipment, and test fuel samples to confirm 
the alleged mixing. During the inspections, SARS 
detained multiple fuel storage tanks, tanker vehicles, 
laboratory equipment and electronic devices.

The search revealed several indications of illegal fuel 
blending including the following:

• Laboratory equipment, including test kits for 
detecting chemical markers added to kerosene. 
The presence of these kits suggested that the 
applicants were removing the chemical markers 
from kerosene to disguise it as diesel.

• A filtration system using sand and activated charcoal, 
commonly used to remove markers from kerosene. 
The system also included pumps and flowmeters, 
indicating large-scale blending operations. Field 
and laboratory tests showed that samples taken 
from storage tanks contained kerosene without 
its regulatory chemical markers, suggesting that 
blending and adulteration had occurred.

• Tests on fuel samples from tanks and tanker 
vehicles revealed the presence of kerosene 
mixed with diesel but without the expected 
chemical markers, a clear indication of tampering 
to avoid detection and evade fuel taxes.

During the investigation, access to these locations became 
a major point of contention.

SARS placed security personnel at the entrances of the 
facilities, restricting entry to essential personnel only. This 
measure prevented unrestricted access by the applicants’ 
employees and representatives, particularly concerning the 
storage tanks and processing areas.
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While SARS did not entirely prevent the applicants’ 
employees from entering, they limited access strictly to 
instances deemed necessary. SARS argued that unrestricted 
entry would allow tampering with evidence or interference 
with the detained items, such as the adulterated fuel tanks 
and laboratory equipment.

The applicants applied to the High Court to have 
access restored. 

Issues before the court

Preliminary/procedural issue

SARS argued that the applicants failed to comply with 
section 96 of the Customs and Excise Act, which requires 
advance notice before initiating legal proceedings. The 
applicants had sent notice only one hour before seeking 
court action, which SARS deemed inadequate.

Main issue

The applicants sought a court order on the grounds of 
spoliation, claiming that SARS had unlawfully deprived them 
of their peaceful possession of the premises. They argued 
that Inspacial Properties, as the owner of the premises, had 
a lawful right to access, and Alliance Fuel claimed a right to 
access based on its operational presence at the sites.

The applicants argued that section 88 of the Customs and 
Excise Act only permits SARS to detain movable goods – 
such as the fuel tanks, laboratory equipment, and vehicles 
– but does not authorise it to effectively detain immovable 
property by restricting access to the entire premises.

The applicants contended that the warrants did not 
expressly authorise SARS to block access to the premises. 
They insisted that SARS was only entitled to remove 
detained goods from the premises and that the blocking of 
general access was both beyond the scope of the warrants 
and unauthorised by law.

Court’s findings

The court ruled that the applicants’ notice under section 96 
was invalid, as it failed to provide the one-month advance 
period required, or sufficient justification for shorter notice. 
This failure undermined their legal standing to challenge 
SARS’ actions. The court nevertheless proceeded to deal 
with the merits.

The court upheld SARS’ authority to restrict access to the 
premises. Given the scale of the alleged illegal activities 
and the interconnected layout of the fuel tanks, restricting 
access was necessary to prevent tampering with evidence 
and interference with the detained items.
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The court accepted SARS’ argument that, due to the layout 
and complexity of the operations, detaining only the tanks 
and equipment without restricting access to the entire 
premises would have been ineffective. The court found that 
SARS’ actions aligned with its duty to enforce customs and 
excise laws and prevent tax evasion.

The court found that the applicants failed to establish a 
clear right to unrestricted access. The contention that 
SARS was required to allow complete access was deemed 
unfounded given the evidence of extensive tampering and 
adulteration of fuel on-site.

The court therefore dismissed the spoliation application, 
validating SARS’ right to control access under the 
circumstances. The applicants were denied unrestricted 
access, and the controlled access implemented by 
SARS remained in effect. Costs were reserved pending 
further considerations.

Comment

Section 88 of the Customs and Excise Act provides that:

• A SARS officer, magistrate or member of the police force 
may detain any ship, vehicle, plant, material or goods 
at any place for the purpose of establishing whether it is 
liable to forfeiture under the act.

• A ship, vehicle, plant, material or goods may be detained 
where it is found or shall be removed and stored at a 
place of security determined by the officer, magistrate 
or member of the police force, at the cost, risk and 
expense of the owner, importer, exporter, manufacturer 
or the person in whose possession or on whose 
premises they are found, as the case may be.

• No person shall remove any ship, vehicle, plant, material 
or goods from any place where it was detained or from 
the place of security.

• If a ship, vehicle, plant, material or goods is liable 
to forfeiture under the act the SARS Commissioner 
may seize it.

From the above, it appears that the section may only be 
relevant to movable goods as, (i) only ships, vehicles, 
plants, materials or goods are included; (ii) the common 
theme appears to be goods that can be removed (illegally) 
by any person or to a place of security by SARS; and (iii) the 
relevant goods are differentiated from the premises/place. 
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However, section 4(12) of the Customs and Excise Act provides that a SARS officer may 
lock up, seal, mark, fasten or otherwise secure any warehouse, store, room, cabin, 
place, vessel, appliance, utensil, fitting, vehicle or goods if they have reason to believe 
that any contravention under the Customs and Excise Act has been or is likely to be 
committed in respect thereof or in connection therewith. 

Whether section 88 is relevant or not, it appears that section 4 gives SARS the powers 
to lock up and/or seal any place in any event. 

What could be interesting is whether a government institution in writing advises a 
subject of acts taken or to be taken, but using the incorrect section of the relevant 
legislation, whether administrative justice has been served or complied with in 
accordance with the Promotion of Administrative Justice Act 3 of 2000. It may be 
found that use of incorrect legislation can potentially not properly advise the subject 
of the criteria they are required to meet. 

Heinrich Louw and Petr Erasmus
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Tax & Exchange Control
Chambers Global 2018–2024 ranked our 

Tax & Exchange Control practice in: 
Band 1: Tax. 

Emil Brincker ranked by  
Chambers Global 2003–2024 in    

Band 1: Tax.

Gerhard Badenhorst was awarded 
an individual spotlight table ranking in 

Chambers Global 2022–2024  
for Tax: Indirect Tax.  

Stephan Spamer ranked by  
Chambers Global 2019–2024 in   

Band 3: Tax. 

Jerome Brink ranked by  
Chambers Global 2024 as an  

“Up & Coming” tax lawyer. 
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Expanding the 
list of zero-rated 
foodstuffs: Will 
it really benefit 
the poor?

In his opening of Parliament address on 
18 July 2024, President Cyril Ramaphosa stated 
that the Government of National Unity will 
look to expand the basket of essential food 
items exempt from value-added tax (VAT) 
and undertake a comprehensive review of 
administered prices. Subsequently, politicians, 
members of Parliament, trade unions, the 
South African Poultry Association and the Red 
Meat Producers Organisation have all called for 
the expansion of the list of zero-rated foodstuffs.  

This is not surprising since the 2024 National Food and 
Nutrition Security Survey stated that 3,7 million households 
in South Africa reported inadequate or severely inadequate 
access to food. The 2024 South African Food Security Index 
published by Shoprite, in conjunction with Stellenbosch 
University, indicated that food security in South Africa was 
at its lowest point in 2023 relative to the period 2010–2023. 
Furthermore, the number of people in South Africa not 
meeting the minimum energy requirements increased 
from 1,8 million in 2001 to 4,7 million in 2021 and by 
2023, 23,6% of households were consuming a lower 
variety of food than usual given economic constraints.

The calls for expansion of the list of zero-rated foodstuffs 
cite two main reasons. Firstly, it will reduce the cost of food 
items for poor households in the wake of high food price 
inflation. Secondly, adding more protein to the zero-rated 
basket will encourage poor and low income households 
to add more protein to their diets to address malnutrition.

The question that arises is whether adding more 
food items to the basket of zero-rated foodstuffs 
will indeed reduce the cost of these items, 
and whether it will address malnutrition.

History of zero-rating foodstuffs

Without any zero-rating or exemptions, VAT is inherently 
a regressive tax. This is because the amount of VAT paid 
by lower income households on essential goods and 
services as a percentage of their disposable income is 
higher than that of high income households, although 
high income households may spend higher amounts on 
VAT in absolute terms. The zero-rating of basic foodstuffs 
is aimed at alleviating the regressivity of the tax.

When VAT was introduced on 30 September 1991 at a 
rate of 10%, only two food items were initially zero-rated: 
brown bread and maize meal. The number of zero-rated 
food items was subsequently temporarily increased 
from 30 September 1991 to 31 March 1992 with the 
addition of another eight items. The zero-rating of these 
additional eight items was extended from 1 April 1992.

S O U T H  A F R I C A
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With effect from 7 April 1993, when the VAT rate was 
increased from 10% to 14%, the basket of zero-rated food 
items was expanded by a further nine items to increase the 
total number to nineteen. Following the VAT rate increase 
from 14% to 15% on 1 April 2018, the zero-rated basket was 
expanded further with the addition of cake wheat flour 
and white bread wheat flour from 1 April 2019. Sanitary 
towels were also zero-rated with effect from 1 April 2019.

Currently, the basket of basic foodstuffs that are 
zero-rated comprises of 21 food items. In addition, 
zero-rating also applies to petrol and diesel, illuminating 
kerosene and sanitary towels. Petrol and diesel are, 
however, subject to excise duties, the fuel levy and 
the Road Accident Fund levy. Furthermore, public 
transport by road and rail, and the provision of 
residential accommodation are exempt from VAT. 

Previous studies

A number of studies, both globally and in South Africa, have 
been conducted over the years to determine the effect of 
zero-rating basic foodstuffs on alleviating the regressivity 
of VAT, and the implications of zero-rating. Some of 
these studies and their findings are discussed below.

The Katz Commission extensively considered the incidence 
and benefits of the zero-rating of basic foodstuffs. Its 
interim report in 1995 stated that zero-rating benefits the 
poor modestly in absolute rand terms and benefits the 
non-poor by substantially greater amounts. Moreover, it 
found that, of the total revenue loss due to zero-rating, 

only approximately a third of the benefits went to low 
income households. The Katz Commission stated that 
the zero-rating of basic foodstuffs may be considerably 
less beneficial to consumers than is commonly assumed, 
and concluded that any further erosion of the VAT 
base through zero-rating or exemptions should not 
be considered in view of the limited contributions 
that such measures make to the relief of poverty.

A study conducted by the Organisation for Economic 
Cooperation and Development in 2015 found that, despite 
the progressive effect of reduced rates on food products, 
reduced VAT rates are a very poor tool for targeting 
support to poor households. At best, rich households 
receive as much benefit from the reduced rate as poor 
households and, at worst, rich households benefit vastly 
more than poor households. The study indicated that in 
some cases, the benefit to rich households is so large 
that the reduced VAT rate actually has a regressive effect 
in benefiting the rich much more in absolute terms.

CONTINUED 
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The Davis Tax Committee also considered the zero-rating 
of basic foodstuffs in some detail. In its final report on 
VAT to the Minister of Finance (29 March 2018) it referred 
to a study conducted by National Treasury in 2006 which 
found that the zero-rating of specific foodstuffs provides a 
larger proportional benefit to the poor, thereby enhancing 
progressivity, but it provides a larger absolute benefit to 
the rich, who consume larger quantities. The report also 
referred to studies conducted by Professor Ingrid Woolard 
and by Inchauste et al which found that the zero-rating 
of foodstuffs results in the South African VAT system 
being essentially neutral or even slightly progressive. It 
noted that the poor benefit more from certain food items 
such as brown bread and maize meal, but the wealthy 
benefit substantially more from zero-rating of items 
such as milk and fruit and vegetables. Accordingly, the 
wealthy not only also benefit from the zero-rating of 
food but for some items they benefit significantly more 
than the poor. The Davis Tax Committee concluded that 
zero-rating is a very blunt instrument for the pursuit of 
equity objectives, and it strongly recommended that no 
further zero-rated food items should be considered.

When the VAT rate was increased from 14% to 15% 
on 1 April 2018, the Minister of Finance appointed an 
independent panel of experts to review the zero-rating 
of various items, including bread, white bread flour, cake 
flour, school uniforms, baby formula, individually quick 
frozen (IQF) poultry parts, sanitary towels and nappies. 
With regard to IQF poultry parts, the panel could not 
reach consensus on its zero-rating. Some panel members 
raised a concern that the definition was not sufficiently 
clear, which could give rise to abuse. Other concerns 
raised were the cost of foregone revenue, that zero-
rating could encourage imports, and that the benefits 
would not be passed on to consumers. The panel stated 
that nutritional programmes would be more efficient 
to offset the higher cost for low income households. 

Although there is consensus that zero-rating of basic 
foodstuffs alleviate the regressivity of VAT, there also 
seems to be consensus that no further food items should 
be zero-rated as a means to alleviate the impact of 
high foods prices on poor and low income households. 
There is also no evidence that adding more protein to 
the zero-rated food items basket will get poor or low 
income households to add more protein to their diet.

Band 1
Tax
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Implications of zero-rating

Apart from the concerns raised by these studies, 
mainly that the zero-rating of basic foodstuffs benefits 
all consumers, and that it may benefit high income 
households substantially more than poor or low 
income households, the following consequences 
of zero-rating should also be considered.

• Zero-rating results in foregone revenue for the fiscus. 
The deputy Minister of Finance recently indicated that 
the zero-rating of the current list of 21 food items costs 
the fiscus approximately R30 million in lost revenue. 
This amount does not seem to include the lost revenue 
resulting from illuminating kerosene and sanitary towels. 
The panel of experts estimated at the time (in 2018) 
that the zero-rating of IQF poultry parts would cost the 
fiscus R2,1 billion in foregone VAT revenue.

• The food items that are zero-rated must be accurately 
defined to ensure clarity and to avoid interpretational 
challenges and abuse. If the food items are not 
clearly identified, then it creates an opportunity 
for misclassification of other similar products, and 
potentially increased litigation to obtain clarification.  

• Zero-rating distorts consumer preferences. If the 
demand for the zero-rated food items increases 
because of the zero-rating, that could in itself 
give rise to shortages of the product in the market 
with a resultant increase in the price, which would 
eliminate any benefit of the zero-rating for poor or 
low income households. 

• Zero-rating gives rise to administrative complexities 
for both suppliers and the South African Revenue 
Service. The items that qualify for zero-rating need 
to be accurately identified, and systems need to be 
implemented to ensure the correct and accurate VAT 
accounting and reporting in relation to these items. 

• There is no guarantee that suppliers will pass the benefit 
of zero-rating on to consumers. Suppliers could keep 
the selling price of zero-rated food items the same 
as the current VAT inclusive price, on the pretence of 
higher costs of production. The benefits of zero-rating 
are then captured by suppliers in the form of higher 
margins, as the Davis Tax Committee reported was the 
case when illumination kerosene was zero-rated.

• If a poor or low income household cannot afford 
to purchase a particular food item in the first instance, 
then the zero-rating of the item is unlikely to make 
it affordable.

• In terms of section 13(3) and Schedule 1 of the VAT 
Act 89 of 1991, all zero-rated foodstuffs are exempt 
from any VAT payable on the importation of these 
goods into South Africa. This may be an incentive for 
importers, which could give rise to increased imports. 
The impact of increased imports on local producers 
must be considered. Furthermore, if the intention is to 
make these food items more affordable to poor and low 
income households and to address malnutrition, any 
import tariffs on the foods items to be added should 
be reviewed. However, the removal of import tariffs will 
negatively affect local producers.       

S O U T H  A F R I C A
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Alternatives to zero-rating

There is no doubt that poor and low income households 
suffer from high food price inflation and possibly 
malnutrition. If the zero-rating of basic foodstuffs is not 
an effective means to alleviate the plight of poor and 
low income households, then what is the alternative?

The Katz Commission, the Davis Tax Committee and the 
panel of experts all stated that it would be substantially 
more efficient to rather collect the tax revenue on food 
items and to redistribute the additional income through 
a targeted transfer to the poor. The panel recommended 
that as an alternative to zero-rating, the monthly social 
grants and old age social pension should be increased. 
The Davis Tax Committee noted that more than 75% 
of households in the poorest four deciles already 
receive cash transfers and such cash transfers could be 
increased. The panel also recommended, as alternatives 
to zero-rating, the introduction of food vouchers where 
cash grants are not feasible or practical, and upscaling 
of feeding schemes. To address the issue of nutrition, 
the panel made various recommendations, including 
the upscaling of high impact nutrition interventions 
targeting women, infants and children, and the expansion 
of the national school nutrition programme.

Conclusion

As confirmed by various global and local studies, the 
VAT system is not an effective tool to provide relief to 
poor and low income households, mainly because 
the benefit of zero-rating is enjoyed by all consumers, 
even more by those who can afford the food items 
and to pay the tax. There is no clear evidence that VAT 
causes food price inflation, which is mainly driven by 
input costs. There is general consensus that specifically 
targeted relief measures aimed at poor and low income 
households, such as increased social grants and old age 
social pensions, food vouchers and the expansion of the 
national school nutrition programme, are better suited 
to address the difficulties faced by these households 
in relation to high food prices and malnutrition. 

Gerhard Badenhorst
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