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The Income Tax Act (Charitable Organisations 
and Donations Exemptions) Rules 2024 (Rules) 
were gazetted on 18 June 2024. The Rules 
revoke the Income Tax (Charitable Donations) 
Regulations, 2007. The Rules serve two primary 
purposes: (i) they outline the requirements to be 
met by a charitable organisation to qualify for a 
tax exemption on its income; and (ii) prescribe 
the procedure for determining the allowability 
of donations made to a charitable organisation 
for income tax purposes. 

In this alert, we summarise the key highlights of the Rules 
and provide our view on them. This alert follows on from 
our earlier alert on the tax treatment of charitable activities, 
which you can find here.

What is a charitable organisation?

The Rules outline the requirements to be met for an 
organisation to qualify as a charitable organisation, 
including that:

•  it must be established for one or more charitable 
purposes and for public benefit to residents in Kenya;

•  it must meet the organisational test, being that 
its founding document (trust deed, constitution, 
memorandum or articles of association) should state 
its primary charitable purpose, specify the charitable 
activities it intends to carry out to achieve the charitable 
purpose, specify the targeted beneficiaries and the 
criteria for identifying and selecting them in an open and 
needs-based manner; and

•  it must meet the operational test, i.e. the charitable 
organisation must engage in activities that accomplish 
the charitable purpose and must not engage in 
unlawful activities. 

Charitable purpose

A charitable purpose is one that leads to relief of poverty, 
relief of distress of the public, advancement of religion and 
advancement of education. The Rules break down what 
each purpose entails. For example, charitable organisations 
set up to advance education that are fee-charging 
educational institutions, must ensure that at least 10% of the 
students have full scholarships and are from poor or needy 
backgrounds. A similar provision under the mandate for 
relief of distress for public benefit is that for fee-charging 
healthcare services, the charitable organisation must offer 
free outpatient and inpatient treatment to at least 10% 
of the total patient population from the poor and most 
vulnerable members of the society per accounting period.

Procedure for making an application for 
exemption from income tax

The application for exemption is to be made by a charitable 
organisation to the Commissioner of the Kenya Revenue 
Authority (Commissioner) in the prescribed form and be 
accompanied by:

•  a certified copy of the governing documents of the 
charitable organisation;

•  a certified copy of the registration documents of the 
charitable organisation;

•  audited financial statements of the charitable 
organisation for the period of three years immediately 
preceding the application;

K E N Y A

https://www.cliffedekkerhofmeyr.com/en/news/publications/2024/Practice/Tax/tax-and-exchange-control-alert-7-march-Tax-treatment-of-charitable-organisations-in-Kenya


Page 3

TAX & EXCHANGE CONTROL 
ALERT

Kenya ushers in a 
new era: Income 
tax exemptions 
on charitable 
organisations  
and donations 
CONTINUED 

•  a schedule of assets of the charitable organisation, 
including the corresponding values of the assets;

•  certified copies of bank statements of the charitable 
organisation for the period of three years immediately 
preceding the application;

•  an introduction letter detailing the name, nature and 
principal activities of the charitable organisation from 
the office of the county commissioner of the county 
where the head office of the organisation is located;

•  the charitable organisation’s impact report describing in 
detail its past, present and future activities and how the 
activities are intended to or have benefited the residents 
of Kenya;

•  the charitable organisation’s criteria for defining and 
selecting beneficiaries;

•  an itemised summary of the payments made by the 
charitable organisation showing the payee, amount and 
purpose of payment;

•  certified copies of identity documents of all the relevant 
office bearers of the charitable organisation;

•  proof of the charitable organisation’s physical address;

•  a copy of a valid tax compliance certificate and, in the 
case of an application to renew an exemption, a copy of 
the previous tax exemption certificate of the charitable 
organisation; and

•  a letter of authority, power of attorney or 
appointment letter for the representative of the 
charitable organisation.

Charitable organisations applying for an exemption for the 
very first time are required to have been in operation for a 
period of at least one year. An application for renewal of 
exemption should be made at least six months before the 
expiry of the current exemption.

Within 60 days of making an application a charitable 
organisation will receive a tax exemption certificate 
(Certificate) if the Commissioner is satisfied that all 
requirements have been met. The Certificate will be 
valid for a period of five years from the date of approval 
for new applications and for a renewal, from the date of 
application or expiry of the earlier certificate, whichever is 
later. On the contrary, an application for exemption can be 
rejected by the Commissioner, who will give the reasons 
for the rejection in writing.

An exemption shall not be given to a charitable organisation 
that exclusively funds, donates or supports other charitable 
organisations without undertaking a charitable purpose or 
that has been exempted from tax under any other tax law.

Treatment of surplus funds

Surplus funds refer to the excess of income over 
expenditure in any given accounting period. The Rules 
provide that a charitable organisation shall accumulate and 
retain surplus funds of not more than an average of 15% 
of its funds in a period of three succeeding years without 
applying the surplus funds to its charitable purposes.
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Revocation of an exemption

An exemption can be revoked if the Commissioner is 
satisfied that a charitable organisation has materially 
or continuously failed to comply with the Rules or 
its governing documents. Once a decision is made, 
the Commissioner will serve a notice to the charitable 
organisation of the intention to revoke the exemption, 
stating the reasons why, and provide 30 days’ notice 
for the charitable organisation to respond. 

If the charitable organisation responds to the notice 
to revoke the exemption, it must state the reasons for 
non-compliance and the steps it has put in place to rectify 
them. Depending on this response, the Commissioner 
might withdraw the revocation. If the Commissioner 
is not satisfied with the response or if the charitable 
organisation does not respond within the notice period, 
the Commissioner will proceed to revoke the exemption 
and communicate in writing to the organisation. 

A revocation will take effect from the beginning of the year 
of income in which the grounds for the revocation arose, 
or a later date determined by the Commissioner, and the 
accumulated funds will be subject to income tax in the year 
in which the exemption is revoked.

Appeals

A person aggrieved by a decision of the Commissioner 
under the Rules may appeal within 30 days of the decision 
to the Tax Appeals Tribunal upon giving a notice to 
the Commissioner. 

How the exemption will work

The fact that a Certificate has been issued does not exempt 
a charitable organisation from filing an income tax return. 
It must file an income tax return in accordance with the 
Tax Procedures Act. This serves to ensure that there is 
separation of any gains or profits made from related and 
unrelated business. 

Any gains or profits from unrelated business are not 
covered under the exemption and the charitable 
organisation is mandated to have a Personal Identification 
Number with which it must pay income tax and file returns.

Allowability of donations for income tax

A donation means a benefit conferred on a person in kind, 
cash, promissory note, mobile money or money transfer 
in any form. The Rules provide that a person making 
donations out of a taxable income must ensure that the 
donation does not result to a taxable loss and that no more 
than 50% of the donations in any year of income are to 
unrelated entities.
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A donation will qualify for a tax deduction under the 
Income Tax Act if the donor provides proof of the 
donations. Proof includes (i) evidence of receipt of the 
donation by the exempt person; (ii) approved project 
proposals and budgets submitted by the charitable 
organisation and approved by the donor; (iii) a copy of 
the donee’s tax exemption certificate; (iv) approval by 
the Cabinet Secretary, where the project requires such 
approval; and (v) a declaration from the donee that the 
donation will be used exclusively for charitable purposes.

Commentary and conclusion 

The Rules provide a clear framework on what amounts to a 
charitable organisation, a charitable purpose, the procedure 
for application for exemption, and guidelines on donations, 
among other things. However, the downside to this is that 
it does not provide flexibility and, more so, it has imposed 
stringent criteria for charitable organisations to qualify for 
exemptions, as well as for donations to qualify as allowable 
deductions for tax purposes. 

Charitable organisations will also need to re-evaluate 
how they manage their financial plans because the Rules 
propose to limit the amount of funds that a charitable 
organisation may hold over a three-year period. Specifically, 
a charitable organisation will not be able to retain more 
than an average of 15% of its funds over three consecutive 
years without directing them towards a charitable purpose. 
This calls for proper planning to minimise wastage and 
ensure the purposes of the organisation are met

Overall, the Rules signal the revenue authority’s intent to 
limit the income tax exemption enjoyed by organisations 
claiming to be engaged in charitable activities, as well as 
to control the deductions claimed by donors in the form 
of donations. This is in line with the Government’s stated 
aims to increase revenue collection and rationalise tax 
exemptions in Kenya’s tax regime.
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