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"Jurisdiction is everything” reads part of the
decision of the Court of Appeal in the Owners
of Motor Vessel Lillian S v Caltex Oil (Kenya)
Limited [1989] KLR 1.

Prior to the promulgation of the Constitution of Kenya

in 2010, all disputes relating to land were heard and
determined by the High Court on account of its unlimited
original jurisdiction to hear and determine civil matters.

To give effect to Article 162(2)(b) of the Constitution,
the Environment and Land Court (ELC) was established
in 2011, upon the enactment of the Environment and
Land Court Act (ELC Act), as a court of equal status with
the High Court to hear and determine disputes relating
to the environment and the use and occupation of, and
title to land.

Despite the description of the mandate of the ELC in the
ELC Act and Article 162(2)(b) of the Constitution, confusion
seems to have arisen around electing the appropriate forum
to hear and determine disputes concerning land, which has
resulted in the institution of suits relating to land in either
the High Court or the ELC.

The confusion appears to stem from the provisions

of section 101 of the Land Registration Act, 2012 and
section 100 of the Land Act, 2012 which stipulate that
the ELC has jurisdiction to hear and determine disputes,
actions and proceedings concerning land.

Additionally, pursuant to section 13(2)(d) of the ELC Act, the
ELC has jurisdiction to hear and determine disputes relating
to “contracts, choses in action or instruments granting
any enforceable interests in land".
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The Court of Appeal’s findings

In seeking to provide clarity, the Court of Appeal
pronounced itself on the jurisdiction of the ELC in the
case of Bank of Africa Kenya Limited and Another v

TSS Investments Limited and Two Others (Civil Appeal
Number EO55 of 2022). The suit was filed in the ELC

by tenants of the property which had been charged

to the bank. The bank advertised the property for sale

by public auction since the registered proprietor had
defaulted in its obligations to the bank under the charge.
Coupled with the suit, the tenants filed an application for
injunction to forestall the public action. The bank raised a
preliminary objection, seeking to strike out the application
for injunction together with the suit on the grounds

that the ELC lacked jurisdiction to hear and determine a
matter involving the exercise of statutory power of sale,

as jurisdiction for that lay with the High Court. The ELC
dismissed the preliminary objection, citing that it had
jurisdiction to hear and determine the application and the
suit on grounds that the suit involved a dispute over land by
virtue of the provisions of section 13 of the ELC Act.

Disgruntled, the bank appealed and in allowing the appeal,
the Court of Appeal held that the ELC had no jurisdiction to
hear and determine the matter as the dispute did not relate
to the environment and the use and occupation of, and title
to land. The Court of Appeal also reiterated that it is only
the owner of land or a spouse of the owner of land that
has been charged to a lender that can seek relief under the
Land Act, 2012 where a lender seeks to exercise statutory
power of sale.
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