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The parties to a construction contract often
agree to the conclusion of separate financial
arrangements with third parties for the
purposes of ensuring financial security and
project success. Where such an agreement

is in place, the contractor procures an
undertaking furnished by a guarantor, who is
an authorised financial services provider, to pay
a specified amount to the employer where the
contractor (or subcontractor) fails to perform
in terms of the contract. This undertaking

is known as a performance guarantee.

The recent Supreme Court of Appeal (SCA) case of
Bonifacio and Another v Lombard Insurance Company

Ltd (247/2023) [2024] ZASCA 86 (4 June 2024) centred

on the issue of performance guarantees. Specifically, the
case examined whether third parties who indemnified a
guarantor against payment are liable to the guarantor where
the guarantor had made payment based on a settlement
and whether settlements deprive third parties of procedural
advantages that might excuse them from liability.

The salient facts

DBT Technologies (Pty) Ltd (DBT) was appointed as a
subcontractor for the fabrication, painting and erection
of six ACC units at the Kusile Power Plant. DBT further
subcontracted its works to TCP, which procured an on-
demand guarantee in favour of DBT. Lombard Insurance
Company Limited (the insurer) issued the guarantee in
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favour of DBT for an amount of R128,375,851.20. The

guarantee provided that the insurer held this amount at
the disposal of DBT and undertook to pay it on a written

demand for payment, signed on behalf of DBT by an

executive director, stating that the amount demanded
was payable in terms of the subcontract with TCP and
circumstances of TCP’s breach under the subcontract.

On 7 June 2019, the first and second appellants execu
a deed of suretyship and indemnity in favour of the
insurer. The appellants indemnified the insurer:

“[Algainst any claims, losses, demands, liabilities,
costs and expenses of whatsoever nature, and
legal costs as between attorney and client, which
the insurer may at any time sustain as a result of
having executed any guarantee on behalf of TCP.”

The appellants were to pay any sum which the
insurer may be called upon to pay on demand. The
indemnity further permitted the insurer to enter
into compromises and/or accept settlements.

A written demand for the full guarantee amount

was submitted by DBT to the insurer on 13 January
2020. The insurer, in compliance with the indemnity,
demanded payment of the amount from the appellant
on 15 January 2020. Following the insurer’s failure

to pay in terms of the demand, DBT launched an
application against the insurer for an order inter

alia directing compliance with the guarantee.
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The High Court

TCP and the insurer opposed the relief sought by DBT.
The parties alleged that the demand was fraudulent as the
guarantee amount covered work already completed and in
respect of which taking-over certificates should have been
issued which in turn ought to have reduced the guaranteed
amount. The insurer served third-party notices on 10 third
parties, including the appellants. The parties were advised
that they were required to give notice of their intention to
oppose the insurer’s claim to an indemnification or DBT's
claim against the insurer. The appellants did not give such
notice or take any steps in advancing their defences on the
basis that TCP and the insurer were opposing the claim.

Later, TCP was liquidated, and the appellants’ broker
informed them that the insurer was reluctant to continue
opposing the main application in TCP's absence, as it

had misgivings advancing a fraud defence of which it

had no personal knowledge. Consequently, the insurer
concluded a settlement agreement with DBT for payment
in the amount of R100 million (the settlement). The
settlement was made an order of court by the High Court.

Pursuant to the order, the appellants delivered

a counterapplication in which they applied for
condonation, filed answering affidavits opposing

the third-party relief claimed by the insurer, asked
that the dispute between them and the insurer be
referred for trial, and claimed rectification of the
indemnity. In the answering affidavits, the appellants
opposed the claims against them on the basis that the
calling up of the guarantee had been fraudulent.
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The appellants contended that they had been released
from their obligations prior to being joined as third parties
and that the settlement deprived them of a procedural
advance to present their defences to the claim of the
insurer and DBT. Lastly, they contended that the insurer
was stopped from claiming from them. The insurer denied
the defences raised by the appellants and the rectification
claim. It contended that it had not colluded in any alleged
fraud by DBT and accordingly the issue of fraud had

to be resolved as between DBT and the appellants.

The court a quo concluded that it did not have to

make a finding regarding: the alleged fraud; that the
insurer sought indemnity based on a change in factual
circumstances instead of an adverse finding against it by
the court; that the matter did not need to be referred to
trial where DBT, which allegedly acted fraudulently, was
no longer a party in the main application; and that the
appellants were liable to indemnify the respondent.
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The appeal

The SCA had to consider whether it was competent for the
High Court to enquire into the issue of any fraud on the
part of DBT on the affidavits/pleadings after the settlement
between the insurer and DBT was made an order of court.
The appellants contended that the High Court ought to
have found that the settlement did not entitle the insurer to
obtain an indemnity in terms of the third-party procedure
as that procedure entitled the appellants to contest the
claim by DBT against the insurer, but the appellants’ right
had been affected by the settlement to their prejudice.

The SCA referred to Lombard Insurance Co Ltd v
Landmark Holdings (Pty) Ltd [2009] 4 All SA 322 (SCA)
where the court affirmed that the obligations arising
out of a guarantee are not affected by any disputes that
arise between the parties during the execution of the
underlying contract. The insurer’'s obligation remains
to honour the guarantee and pay where the conditions
of the quarantee are met. The appeal court found that
the liability of the insurer arose as a consequence of a
written demand for payment by DBT to the insurer as
contemplated by the guarantee on 13 January 2020. This

liability was unaffected by any disputes between the parties.

SOUTH AFRICA

The court held that the only basis upon which the insurer
could avoid liability under the guarantee would be where
there was fraud on the part of DBT. TCP would have

had to demonstrate that DBT knowingly presented a
written demand that misrepresented the true facts. For
the appellants to avoid a claim for an indemnity based

on fraud, they would have to demonstrate fraud on the
part of the insurer; that the written demand by DBT was
fraudulent; and that the insurer paid a claim which it knew
was not due and thereby colluded in the fraud of DBT.

The SCA found that the appellants had not alleged
any fraud on the part of the insurer and accordingly
held that the High Court was correct that it did not
have to consider the question of fraud. In respect

of any allegations of fraud against DBT, the court
stated that DBT would be an essential party to any
proceeding which sought to enquire on whether it
acted fraudulently when calling up the guarantee. A
finding of fraud could not be made in DBT's absence.

On the question of whether the settlement denied
the appellants a right in Rule 13(6) to file an affidavit to
contest the claim of DBT against the insurer, the court
stated that the appellants were aware, at the latest, by
November 2020, if not October, that the insurer had
decided to settle with DBT. At that stage they had the
opportunity to take steps to establish any procedural
rights they might have had for the fraud allegations

to be ventilated fully, including filing an affidavit to
contest the claim of DBT (in terms of Rule 13(6)).
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However, the appellants did not take any steps. The court accordingly found
that they were to blame for losing their opportunity to file the affidavit
when the settlement was made an order of court on 1 February 2021.

The SCA found that the appellants still retained other procedural rights
following the settlement. However, the appellants had also failed to exercise
these procedural rights. It stated that the appellants could have opposed the
claim by the insurer, pursued a joinder of DBT in terms of the provisions of
Rule 24, or even issued a third-party notice against DBT to ensure that DBT
became party to the proceedings. However, the appellants did not take any
of these steps. This meant that there were no proceedings between DBT and
the appellants where the issue of fraud could be addressed by the court.

In the circumstances, the SCA held that the issue of any fraud on the part of
DBT was not an issue which properly arose for determination by the High Court
and the High Court was correct to not consider it as it was not competent to
do so on the pleadings. The appeal was accordingly dismissed with costs.

Conclusion

The case affirms the trite law that performance guarantees are enforceable,
except where there is fraud on the part of the party that seeks to enforce the
guarantee. However, as the case demonstrates, the party that raises the defence
of fraud must have personal knowledge of these facts. In the absence of a valid
defence, the guarantor is required to honour its obligations under a guarantee.

The case further confirms that the conclusion of a settlement agreement for
the purposes of complying with a demand for payment under a performance
guarantee does not in itself impede the procedural rights of a third party

to raise any valid defences against the claim by the indemnified party.

Joe Whittle, Zodwa Malinga, Kananelo Sikhakhane and Marco Neto
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The Uniform Rules of Court direct that any
document initiating legal proceedings must
be served by the Sheriff of the High Court
on a defendant/respondent. The purpose of
this rule is to bring to the attention of the
defendant/respondent that legal proceedings
have been brought against them. The
Uniform Rules of Court, however, do not
always require the document instituting the
legal proceedings to be personally served
on the defendant/respondent. This can lead
to a situation where judgment is granted
against a person without their knowledge.

The general rule is that a judgment is final and cannot be
altered, amended or modified, and can be enforced by

the party that obtained the judgment in its favour. The
Courts do recognise two exceptions to this rule - the first
exception is when a judgment is rescinded, and the second
exception is when an appeal against a judgment is upheld.

The High Court in the matter of Lee v Road Accident
Fund (22812/2020) [2023] ZAGPJHC 1068 was
required to determine whether a judgment or order
granted in default appearance is appealable.

In this case, Lee instituted action proceedings against
the Road Accident Fund for damages suffered

from a motor vehicle collision. The Road Accident
Fund did not dispute liability for Lee’'s damages but
failed to enter an appearance to defend the action
proceedings. Lee consequently applied for and was
granted default judgment for R13,5 million.

Lee thereafter instituted an application to compel
payment of the R13,5 million. In response, the
Road Accident Fund instituted an application for
leave to appeal the default judgment on the basis
that the judgment was granted in its absence.

Lee opposed the application for leave to appeal on
the basis that it was an irregular step and that the
correct application that should have been instituted
was a rescission application. Lee relied on the case
of Pitelli v Everton Gardens Projects CC [2010] (5)

SA 171 (SCA), which held that “a court order is not
appealable until it becomes final. A court order does
not become final if it is rescindable. It follows that an
order that can be rescinded is not appealable.”

The Road Accident Fund disagreed with Lee’s contention
and referred to the case of Moyana v Body Corporate of
Cottonwood and others [2017] ZAGPJHC 59 (17 February
2017) (Cottonwood), which the Road Accident Fund
contended departed from Pitelli. The High Court held in
Cottonwood that a party could waive their right to rescind
an order by bringing an appeal against the order, as a party
who is in willful default of appearance should be allowed
to appeal a matter rather than explain their default.
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The High Court considered the general principles relating to an application to
appeal and an application for rescission and stated that the function of an appeal
is to reconsider cases that have been fully argued in the initial instance, which
cannot be the case in a default judgment. The appeal court would as a result be
asked to decide a case as a court of first and final instance, or remitting the case
to the court a quo, which is what would happen should a rescission application
be successful. The court further stated that appeals hold no procedural advantage
over rescissions, in that a party may approach a court to exercise its powers to
suspend the execution of the order while the rescission application is heard,
much like the automatic suspension of the order when a case is appealed.

In conclusion, a party to a judgment who did not have knowledge of the
legal proceedings must be cautious to institute the correct application to
set aside the judgment. In the circumstances when a judgment or order is
granted in default of appearance, the correct application is an application
to rescind the judgment or order. Instituting the correct application will
avoid wasted legal costs and time in bringing the matter to finality.

Neha Dhana and Claudia Moser
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