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In the recent case of Wamjay Holdings
Investments (Pty) Ltd v Auckland Park
Theological Seminary (2022/9895) [2023]
ZAGPJHC 1098; [2024] 1 All SA 298 (GJ); 2024 (3)
SA 614 (GJ) (2 October 2023), the requirement
that a plaintiff must prove that a defendant must
have been enriched to succeed with a claim for
unjustified enrichment was debated.

The dispute between the parties in this case related to

an 8,000m? piece of land (the premises) owned by the
University of Johannesburg (UJ). At the core of the matter
was a dispute over the permissibility of the cession of
rights in terms of a long-term lease agreement. In terms

of the lease agreement, UJ would let the premises to
Auckland Park Theological Seminary (ATS) for ATS to build
a theological college. ATS, however, did not proceed to
build the college and instead ceded its rights under the
lease agreement to Wamjay Holdings Investments (Pty)

Ltd (Wamjay) by means of a written cession agreement.
Wamjay paid ATS R6,5 million for the rights under the

lease agreement. Of relevance was that neither ATS nor
Wamjay notified UJ of the cession and when this did
eventually come to UJ's attention, UJ took the view that
the rights in the lease agreement were personal to ATS

and ATS therefore repudiated the lease agreement by
purporting to cede to Wamjay rights that were incapable of
cession. For this reason, UJ accepted ATS's repudiation and
cancelled the lease agreement. The cancellation, however,

SOUTH AFRICA

was contested, which led to litigation that went as far as
the Constitutional Court, which found that ATS's cession
to Wamjay of its rights under the lease agreement justified
UJ’s decision to cancel the lease and held that UJ was
entitled to do so.

Wamijay institutes proceedings

In the present case, but following on from the
Constitutional Court’s ruling, Wamjay instituted
proceedings against ATS for unjustified enrichment to
recover the R6,5 million which it paid to ATS to take over its
rights under the lease agreement with UJ.

Wamjay put forth the argument that when it concluded

the cession agreement with ATS, it believed that the
cession was lawful. According to Wamijay, it therefore

paid R6,5 million to ATS in the bona fide belief that it

was obliged to make that payment in terms of a valid
agreement which would give it occupation of the premises.
However, because Wamjay did not take possession of

the premises, it claimed that ATS had been unjustifiably
enriched and should therefore pay back the R6,5 million
paid to it.

Besides raising prescription as a defence to Wamjay's claim
(which was rejected by Friedman AJ, ATS advanced the
defence of non-enrichment. According to ATS, it did not
retain any of the R6,5 million that Wamjay paid over to it
and therefore had not been enriched. According to ATS, as
a complete defence to an enrichment claim, it could allege
and prove that it had spent all the money which it received
by the time the claim was launched and that this was not
done in bad faith.
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In considering this, Friedman AJ was of the view that one need not conclude
that such a party acted in bad faith, in the true sense, to disentitle it to this
defence. According to him, mere knowledge of the fact that the validity of
the underlying agreement was hotly contested, should be enough to put

a defendant on notice not to dissipate the money paid to it in terms of the
agreement which it concluded with the plaintiff, which according to Friedman
AJ, was the case here. He further reasoned that case law dictated that the
negligent disposal of money received should not be treated exactly the same
as money spent in bad faith. Additionally, according to Friedman AJ, it was the
preferred approach that negligence should be one of the factors considered
by a court assessing a defence of non-enrichment and that it should cut both
ways — that the negligence of both parties should be relevant.

According to Friedman AJ, he would have grave difficulty in finding that ATS
could rely on the defence of non-enrichment. In his view, ATS must have
anticipated that UJ's claim could succeed and, at the very least, ought to have
anticipated it. “To spend the money in those circumstances, strikes me as
inappropriately cavalier,” he said. Additionally, Friedman AJ noted that there is
a presumption of enrichment which arises when money is paid. A defendant
who receives money therefore bears the onus to prove that he or she has

not been enriched — ATS did not do so. Therefore, according to Friedman AJ,
Wamjay's enrichment claim must succeed.

Eugene Bester and Serisha Hariram
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Chambers Global
2024 Results

Dispute Resolution
Chambers Global 2022-2024 ranked our
Dispute Resolution practice in:
Band 2: Dispute Resolution.
Chambers Global 2018—-2024 ranked us in:
Band 2: Restructuring/Insolvency.
Tim Fletcher ranked by
Chambers Global 2022-2024 in
Band 2: Dispute Resolution.

Clive Rumsey ranked by
Chambers Global 2019-2024 in
Band 4: Dispute Resolution.

Lucinde Rhoodie ranked by
Chambers Global 2023-2024 in
Band 4: Dispute Resolution.

Jackwell Feris ranked by
Chambers Global 2023-2024 as an
“Up & Coming”
dispute resolution lawyer.
Anja Hofmeyr ranked by
Chambers Global 2024 as an
“Up & Coming”
dispute resolution lawyer.
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BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 481 6388 E ctn@cdhlegal.com

NAIROBI
Merchant Square, 3 floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731086 649 | +254 204 409 918 | +254 710 560 114
E cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com

©2024 13682/JUL

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com

INCORPORATED


https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/
https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor

	Button 8: 
	Button 9: 
	Button 10: 
	Button 11: 
	Button 12: 
	Button 13: 


